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Introduction

A World in Crisis

In 1948, in the aftermath of the second world war and the Holocaust, na-
tions of the world came together to draft the Universal Declaration of Hu-
man Rights, a powerful and highly respected document that says, “All hu-
man beings are born free and equal in dignity and rights.” Yet today there is a
rising tide of violence and assault on human dignity all around the globe.

Groups like ISIS internationally are projected to increase while rapidly
recruiting, training, and dispersing new members by accessing and lever-
aging the web. In addition, we increasingly see nations ignore global man-
dates for the respect of basic human rights, such as freedom of speech, the
rights we would refer to as “inalienable rights,” the foundation for human
flourishing and just societies. We need look no further than the current
actions of the Chinese Communist Party and North Korea to understand
the potential for evil if these dark forces are left unchecked.

As a result of the failure of universally adopting and protecting these
basic human rights globally, the world has seen:

e Severe restrictions on and punishments for free speech and free as-
sociation.

¢ Increasing violent attacks on religious freedom.

e Arise globally of authoritarianism.

e Executions or detention without charges or trial of citizens across
the globe.

More and more young adults are losing their hopes and dreams of fulfilling
lives while living in places where it is dangerous to believe in and to act on
the most basic universal rights. They are seeing their futures and opportu-
nities for economic empowerment and basic freedoms vanish as they deal
with violence, inequality for women, forced migration and modern traf-
ficking and slavery, proliferation of gangs, and other destructive forces.
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This must stop. When universal rights are violated, what happens to
one generation has repercussions for generations.

Digital media has changed everything and created an historically un-
precedented opportunity to inspired a new generation with support for
the timeless vision of universal rights. Digital platforms create a window
of opportunity to reach the minds of the next generation by increasing
awareness of and support for fundamental human rights.

Education is the Antidote

We must utilize education as the long-term solution and the most powerful
tool available to reach the minds of the next generation by increasing
awareness of and to generate action supporting basic human rights, espe-
cially among the global young.

Good of All is a 501(c)(3) non-profit educational organization, founded
by Matthew Daniels, JD, PhD, that exists to promote the most fundamental
freedoms enshrined in the Universal Declaration of Human Rights. Good
of All's goal is to advance universal human rights around the world
through online public education that is informed by the best legal and ac-
ademic scholarship.

In the United States, Good of All has developed highly successful univer-
sal rights curricula for K12 students, college students and corporate lead-
ers based in part on the work and teachings of Dr. Martin Luther King, Jr.
These curricula are now coming to market in partnership with publishers
such as McGraw Hill Education to teach the principles of universal rights to
the next generation. They are also supported by an expanding “educa-
tional ecosystem” of training programs that includes leadership training
as well as programs for college students such as the Ambassador Young Fel-
lows program, based at Anderson University, which draws international
students from over a dozen partner universities annually.

Universal Rights Academy (URA)

The Universal Rights Academy (URA) is created to be the global voice for
the powerful truth that everyone everywhere has human dignity, value
and worth deserving of protection.

It is our collective hope that the URA will reach millions of people, es-
pecially people under age 40, and especially people who have positive cul-
tural influence in their community. This strategy will create more aware-
ness of and promote more adherence to the principles of human rights
globally. Documented research and market studies have shown that video
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content can be highly effective is spurring action on important subjects
such as Universal Rights. URA’s mission and goal is make this free video
content easily available everywhere.

Summary

A global “army” of digital natives stands ready to engage in the struggle
for universal rights. Now is the time for using new platforms and technol-
ogies to unlock the unlimited potential of this generation ready to raise
their voices and to act for this critical work. We hope you will be inspired
by the educational vision of this book. We also hope that you will join us in
the effort to unleash the full potential of a digital generation to advance
the vision of universal rights in our time.






Sharing Dr. King’s Dream with a New
Generation

Ambassador Andrew Young and Dr. Matthew Daniels

As we approach the 60% anniversary of the I Have a Dream speech this Au-
gust, Dr. King’s unifying dream still offers us a path to a better future
through nonviolence. His dream can help us to overcome our differences
and bring our nation together. But only if we can find ways to share that
dream with a new generation at a time of uncertainty for America.

A century and a half ago states treated people as property. It took a
terrible, destructive war to end the evil of slavery. Yet pervasive racism,
enforced by lawless violence, lived on. For decades our nation’s democracy
suffered accordingly. It took another courageous struggle to eliminate seg-
regation and ultimately break racism’s hold over American institutions
and Americans themselves.

In this struggle, the forces of light achieved victory over darkness
through nonviolence. In 1860 Abraham Lincoln, soon to be elected presi-
dent, told his audience to “have faith that right makes might.” It took more
than a century, but that faith was rewarded by passage of the Civil Rights
Act in 1964.

Of course, the battle is not yet over. However, we have learned what is
necessary to emerge victorious. Through his actions Dr. Martin Luther
King, Jr., became our teacher. His leadership continues to offer important
lessons for today.

The battle for a better America belongs to all of us. Martin Luther King
never acted alone. He always worked with others. Often that meant organ-
izing those who supported his goals, like in the famous march in Selma. He
also stood with other people in their battles. Indeed, he literally died doing
so, having gone to Memphis, where he was assassinated, to support strik-
ing sanitation workers.

There are no quick fixes. At enormous human cost, the Civil Rights
Movement transformed the nation - a century after the Civil War formally
ended slavery. Yet nearly six decades later we continue to fall short of
achieving racial justice. Political peace is proving equally hard to find. The
2024 campaign threatens to be particularly ugly.

Justice requires action, but as Dr. King insisted, being militant is not the
same as being mean. Our ultimate aim is to transform our opponents, to
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help them understand why it is important to find a common ground. As
my father told me, if they don’t want to be God’s children, that is their
problem. We are still God’s children and should act as such. That is the only
sure path to ultimate victory.

Humility is vital. Martin Luther King understood his limitations. He set
his objectives accordingly. But he dreamed of far more. And his aspirations
animate us today. Indeed, they have become our objectives, since so much
more is both necessary and possible.

We must think and act strategically. The great athlete Jesse Owens
showed the way at the 1936 Olympics in Berlin. Snubbed by Adolf Hitler
after he won his race, Owens simply ignored the German dictator and went
on winning three more gold medals. We saw similar behavior from Martin
Luther King. His principle was simple: don’t get mad, get smart. He never
veered from pursuing his vision of America as a society both equal and just,
employing whatever tactics were most likely to achieve that end.

Courage is essential. Dr. King and other leaders of the Civil Rights
Movement confronted threats to their lives daily. He accepted that his life
was forfeit and used humor to defuse the pressure. The risks today are
fewer, but serious trials remain. During another tumultuous time Thomas
Paine reminded us: “the harder the conflict, the more glorious the tri-
umph. What we obtain too cheap, we esteem too lightly: it is dearness only
that gives everything its value.”

Finally, it is essential to lay the moral foundation for political activism.
White supremacy is a moral insecurity. It must be defeated by a wholesome
alternative. The best antidote is the philosophy advanced by Martin Luther
King, and other leaders of the Civil Rights Movement. They emphasized
our shared humanity. We are all God’s children; he made all the nations of
the world one blood.

This common moral heritage transcends our differences and was the
basis of the American Revolution. The Declaration of Independence in-
sisted on respect for our inalienable, God-given rights of “life, liberty, and
the pursuit of happiness.” Yet before making that claim, the Founders in-
sisted that “all men are created equal.” Dr. King based his ministry - which
treated the entire nation as his congregation - on this great moral princi-
ple. He lived, and tragically died, calling America to live up to the values
that it proclaimed around the world.

The nation’s deep divisions reflect profound moral conflicts, making it
essential to keep Martin Luther King’s vision alive today. It is especially
important to bring his message to young people who know little if any-
thing about the civil rights struggle that he led and so many other Ameri-
cans waged. Rising generations need to hear and live Dr. King’s unifying,
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transcendent vision. In that way today’s young can emulate his leader-
ship - and the life of service and sacrifice that path entails.

Toward this end, I am supporting an educational initiative and schol-
arship program to advance Dr. King’s unifying principles and raise up a
new generation devoted to nonviolent change. This includes new Share the
Dream curricula for churches to be released in connection with the 60 an-
niversary of the I Have a Dream speech in August.

Given the origin of the civil rights movement in the faith community,
it is important to once again encourage people of faith to help lead Amer-
ica out of the darkness and into the light of the principles for which Dr.
King sacrificed his life.

America is being tested. To confront this challenge, we need a new gen-
eration committed to the liberty, dignity, and equality of all. This is why
sharing Dr. Kings’ dream with a new generation today is as important as it
was 60 years ago.






Shining an Educational Light in the
Darkness

Ambassador Andrew Young and Dr. Matthew Daniels

Our nation’s most challenging internal struggle - and finest victory - was
eradicating the legacy of slavery and segregation. The principles that
guided the nation through that critical time, so powerfully articulated by
Dr. Martin Luther King, Jr., offer a guiding light for today.

The task of teaching those unifying, non-violent principles to a new
generation is urgent and lies on the shoulders of the current generation
which has time and again gravitated toward collective wisdom and come
up with solutions that transcend politics and violence.

But too many students have not been equipped for responsible citizen-
ship, let alone effective leadership. So we have a relative dearth of leaders
who can call our society to a higher standard like Dr. King.

There are no panaceas. But the most important action we can take is to
commit ourselves to inculcate social and civic responsibility in our young,
thereby equipping them for a future of service and leadership.

Particularly important is actively modeling, and not just discussing,
these principles. Which makes the example of Dr. King so important.

Dr. King eloquently appealed to our better natures. His message trans-
cended our differences. But he also lived his principles, which gave his
words special power.

Dr. King was more than visionary. He was also an activist and organizer.
He did not leave the hard work of doing to others but acted to change the
world. He also pursued his passion for justice with a commitment to non-
violence that inspired millions.

Today’s young people desperately need to hear this unifying message.

To that end, the Andrew Young Foundation is collaborating with Good of
All to launch a scholarship program for students determined to follow in
Dr. King’s footsteps.

We hope to teach the coming generation how to take up the great chal-
lenges of our age and advance his principles. These scholarships will go to
students who, like Dr. King, dream of being ambassadors of non-violence
and making not just the nation, but the world a better place.

At a dark moment in the struggle against injustice and violence in an
earlier era, Dr. King declared: “I believe that unarmed truth and unconditional
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love will have the final word in reality. This is why right, temporarily defeated, is
stronger than evil triumphant.”

These same enduring principles can help us to overcome darkness in
our era. We can shine an educational light that can help to bring healing
to our troubled world. Teaching Dr. King’s principles will empower the
coming generation to create a better future for us all.



A New Generation of Ambassadors for the
Cure to Violence

Evans Whitaker and Matthew Daniels

We are living in violent and deeply troubling times.

In New York City, a teenager raised in Philadelphia participated in an
attempted terrorist attack on Gracie Mansion. According to security ex-
perts, the attack is part of a rising tide of domestic terrorism that has
mostly recently led to assaults in Michigan and Virginia. But while Islamist
ideology played a role in these recent attacks, the tragic pattern of vio-
lence on display in the daily news is especially troubling because it trans-
cends any single group or ideology.

Americans have been badly divided before. But today, technology
seems to empower purveyors of conflict more than proponents of peace.
The business model of many media outlets feed off of this cycle. Social me-
dia algorithms thrive off polarization and cable shows turn policy debates
into shouting matches. The result is that division and hatred are increas-
ingly the cultural currency for a lot of what passes for discourse online - a
toxic tender backed by too many irresponsible politicians, social influenc-
ers, and even sophisticated foreign influence operations.

Most Americans are distressed by the result but still typically blame the
other side for the problem rather than realizing both sides are the victims
of manipulation. How to break this dangerous dynamic? With the endorse-
ment of Ambassador Andrew Young, the right hand to Dr. Martin Luther
King, Jr., a movement is beginning among college students from a diverse
array of academic institutions that embraces the proven principles that
informed Dr. King’s leadership of the Civil Rights movement as a roadmap
for a better future. Dr. King, Ambassador Young and the many other early
civil rights activists taught the value and dignity of all life. Out of this un-
derstanding came their visionary commitment to nonviolence - a meth-
odology with a proven ability to advance equality and justice in our society
in a enduring manner. Now, this same methodology is inspiring a new gen-
eration of young leaders to work for peace and reconciliation in our day.

Building from a hub at Anderson University, a private academic insti-
tution in South Carolina, we have launched the Ambassador Young Fellows
program to train a new generation in the unifying and timeless principles
of America’s founding. Approximately half of these students come from
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historically black colleges and universities, and the rest come from a wide
array of other educational institutions from across the country.

In a time when our nation is consumed by political extremes and divi-
sion, the Ambassador Young Fellows program offers a third way, a signifi-
cantly better way. This path is not found in partisan politics. It is a path of
reconciliation, justice, and dialogue that bypasses the destructive cycles of
animosity. The fellows are taught that justice is not won through demon-
ization and division but through constructive love and unwavering grace.
It seeks to bring together young leaders from a diverse array of communi-
ties to study and practice the principles of civility and public service.

Although it will take time for the impact of this educational movement
to be felt, we have no choice but to make a long-term investment now in
the only proven remedy to the forces of division and hatred. Even as we
prepare to celebrate the sesquicentennial of our nation, intolerance and
violence threaten America’s future. However, our nation’s founding prin-
ciples, as courageously expressed by the pioneers of the Civil Rights move-
ment, offer a proven antidote to this disease. So, we must empower rising
generations to America to be agents for the distribution of the antidote
while we still have time.



Is Human Dignity Earned or Is Human
Dignity a Gift?

The Metaphysics of Human Rights'

Thomas K. Johnson

The last century began with tremendous hope. In the minds of the intelli-
gentsia in the West, the combination of new technology and new rational-
ity would certainly lead to a new epoch of continuing progress toward
peace and prosperity. That hope was slashed by World War 1 (1914-1918)
in which the number of dead vastly exceeded that of all previous wars
combined; but there was still an echo of hope in the description of the war
as “the war to end all wars.” Only twenty years later World War II erupted,;
once again the number of dead vastly exceeded that of all previous wars
combined, this time including WWI. And partly concealed by the fog of
war, the Holocaust was even more insidious: the attempt to eliminate an
entire race and religion.

In response, without undue optimism, representatives of the great civ-
ilizations published the Universal Declaration of Human Rights (UDHR) in
1948, the most important code of ethics since the Hippocratic Oath. The
best of humanity screamed “Stop!” to the previous decades of global in-
sanity. The authors knew there are substantial principles of right and
wrong, once called the natural moral law, that are binding even on gov-
ernments and states, principles that can be articulated in terms of the
rights of our neighbors.

Oh, that the world had listened! Fifty years after the Holocaust I lis-
tened to philosophers and historians from Belarus, Russia, and Ukraine as
they recounted the hundred million who died as the result of European
communism, many after the UDHR, to which must be added the tens of
millions who died because of Asian totalitarianism, many after the UDHR
was published. The twentieth century was an insane sea of blood from
which the UDHR arose in the middle as an island of moral rationality.

! This is a revision of a lecture Dr. Johnson delivered in May 1996, entitled “Why Is
Human Life Valuable?” at a symposium of Russian- and English-speaking sociolo-
gists and philosophers at the Livadia Palace in Yalta, Crimea - the palace where
Stalin, Churchill, and Roosevelt met at the end of World War II.
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Our still youthful century inherited from our grandparents the largest
of questions: “What is a human being, so violent, yet with a dignity that
allows us to condemn our own violence?” This question arises across the
disciplines: law, medicine, psychology, economics, sociology, art, and phi-
losophy, to which Al is increasing the volume. We need to understand our
peculiar dignity, as we also need to understand our peculiar inhumanity.

In this essay I can explore one small part of the question of humanity,
“Why is human life valuable?” - a question more pointed when phrased as,
“Is human dignity earned or is human dignity a gift?” Differing views in
this area lie right below other important questions such as: Is there a uni-
versal reason to protect human rights, meaning a reason that is not too
dependent on one culture or country? Is there a universal reason to prac-
tice humanitarian aid and medical aid? Should we all be concerned about
public safety? This is not only a question of metaethics; it is also basic phi-
losophy. Any philosophy without a satisfactory explanation of our con-
sciousness (including our awareness of what people should rationally ex-
pect from each other) needs serious revision.

In modern thought there are two primary types of answers to why hu-
man life is valuable; some claim that the dignity of the person is earned by
some function or ability, while others claim that human dignity is a gift
given in a relationship or by nature. The first approach I call “functional-
ism,” the second “personalism.” Functionalist views of human dignity usu-
ally arise within naturalistic worldviews. Personalist views of human dig-
nity are part of a personalist view of the universe. Functionalist views of
human dignity have sometimes led to viewing homo sapiens who lack cer-
tain crucial functions as being subhuman and discardable. A personalist
view of human dignity may lead to significant sacrifices for our neighbors.
This distinction requires explanation, first by illustrating functionalism,
then personalism,

Functionalism

An interesting variety of functionalism comes from Michael Tooley, who
asked “what properties a thing must possess in order to have a right to
life.”* Obviously a right to live is foundational for any other rights one
might have. His answer goes like this. He quotes Joel Feinberg: “The sorts
of beings who can have rights are precisely those who have (or can have)

2 Michael Tooley, “In Defense of Abortion and Infanticide,” in Applying Ethics, 4th
edition, ed. Jeffrey Olen and Vincent Barry (Belmont, CA: Wadsworth Publishing
Co.,1992), p. 176.
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interests.” This means that “an entity cannot have any rights at all, and a
fortiori, cannot have a right to life, unless it is capable of having interests.”
In order to have interests, it “must necessarily be a subject of conscious
states, including experiences and desires.” In order to have a desire for a
continuing life, it must have a concept of a continuing self.

This all sounds eminently reasonable until one sees how Tooley uses
his principles. Obviously, he can defend abortion. He also defends infanti-
cide, because infants do not yet have a concept of a continuing self, But
many higher animals probably do have a right to live, presumably a right
equal to that of human beings, because they seem to have an interest in
and a concept of a continuing self. He uses the term “murder” to describe
the killing of some higher animals. And one is forced to wonder if a person
in a coma still has full human rights within Tooley’s system of ethics. What
started as a theory of human rights leads to the conclusion that killing ba-
bies is morally acceptable, whereas eating meat or wearing leather shoes
could be described as murder. This is a good indicator of the problem of
starting with a human function, in this case having an interest, as the basis
for the dignity of a person.

A similar variety of functionalism is found in the philosophy of Mary
Anne Warren. She asks, “What sort of entity, exactly, has the inalienable
rights to life, liberty, and the pursuit of happiness?”> Though she is obvi-
ously quoting the American Declaration of Independence (of 1776), her
overall point of view seems quite different from that of the Declaration.
She suggests that we must make a distinction between genetic humanity
and personhood, and that only persons, not genetic human beings, have
moral rights. She says,

“Imagine a space traveler who lands on an unknown planet and encounters
a race of beings utterly unlike any he has ever seen or heard of. If he wants
to be sure of behaving morally toward these beings, he has to somehow de-
cide whether they are people, and hence have full moral rights, or whether
they are the sort of thing which he need not feel guilty about treating as, for
example, a source of food.”

3 1Ibid, p. 178.

4 Ibid, p. 181.

5 Mary Anne Warren, “On the Moral and Legal Status of Abortion,” in Ethics: Theory
and Practice, ed. Manuel Velasquez and Cynthia Rostankowski (Englewood Cliffs,
NJ: Prentice-Hall, Inc., 1985), p. 249.

¢ 1Ibid., p. 250.



22 Thomas K. Johnson

To answer this question, Warren suggests that the traits of personhood are
roughly the following:

consciousness, especially the capacity to feel pain,
reasoning,

self-motivated activity,

the capacity to communicate,

the presence of self-concepts and self-awareness.

A i S .

Warren does not think an entity needs to meet all five criteria to be a per-
son. The first two may be sufficient. However, the absence of all five would
surely indicate, she claims, that an entity is not a person and therefore has
no moral rights.

Warren'’s list of traits of personhood has much value. These are, of
course, traits we normally find in people, but the crucial question is
whether one must earn the dignity or status of personhood by means of
having these normal functions and abilities, or if the status of personhood
is received as a gift. Clearly her approach is a functionalist approach, and
her answers will lead to the same problems as do Tooley’s. She very can-
didly says that humans at the beginning and end of life may not have per-
sonhood, and if some humans do not have personhood, they do not have
moral rights.

A third example of functionalism comes from process philosopher John
B. Cobb, Jr. He claims that “although the right of a human being to life is
quite fundamental, it is not absolute. It is derived from, and therefore sub-
ordinate to, the right of people to carry out their own projects.”” Having
projects to carry out is what gives distinctive dignity to human life and
what confers rights on a person. Human projects lead to human rights.

Cobb clarifies his view by way of two sharp contrasts. He contrasts the
life of a person with the life of an infant and with the life of an animal. An
infant on the way to personhood goes through two major transformations.
The first is that while an infant lives fully in the present, a “child comes to
have his or her own projects that demand respect.” The second transition
is that in infancy, all experience is unified in serving the body, whereas a
child uses the body to implement projects. And, Cobb believes, animals do
not generally make the transition to using their bodies to fulfill projects
beyond preservation of their bodies.

7 John B. Cobb, Jr., Matters of Life and Death (Louisville: Westminster John Knox Press,
1991), pp. 74, 75.
8 Ibid., p. 83.
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The problem with such a theory is that humans who do not yet have or
no longer have projects do not have the moral status of personhood; there-
fore, their lives have no particular dignity or moral value. On the other
hand, some animals might cross the line to become persons. It is a clear
example of functionalism, albeit with a distinctive perspective on what
function is needed to earn human dignity.

These three examples are enough to illustrate that functionalism of
one variety or another is widespread. It is used to defend abortion, infan-
ticide, active euthanasia, and animal rights. In every case, a human must
demonstrate certain abilities or functions to earn the status of personhood
in the eyes of other people or of society at large. If one fails to earn the
status of personhood, then one’s life is not to be particularly protected
morally or legally.

Obviously, the three philosophies mentioned represent Western indi-
vidualism. But a functional approach to the value of a person can easily be
given a different ideological orientation. With a bit of imagination, one can
change which functions or abilities are needed to earn “personhood.” The
functions selected can be economic, racial, religious, or related to one’s
value to the state. Then the definition of what makes human life valuable
can be used to legitimate all sorts of atrocities, usually against some group
of people not liked by the powerful. An analysis of the totalitarian ideolo-
gies of the twentieth century, those leading to the greatest crimes against
humanity, yields a tragic set of variations on the same theme: personhood,
human dignity, is something not all can earn. Functionalist ideologies have
contributed to genocide and concentration camps. The philosophies of
functionalism usually come with the high moral tone of explaining why
human life is valuable, but they tend to end by explaining why the lives at
the margins of society are not to be valued. This calls into question the
whole method and approach of functionalism.

Personalism

The main alternate to functionalism is personalism. The belief that unites
personalists, in the midst of different conceptions, is that the value of hu-
man life is a gift, and this gift is simply a “given” that is present even if
particular human abilities or functions are missing. Personalism arises in
several traditions; its theorists are explaining ancient perceptions of hu-
mans as carrying sparks of divinity, the light of nature, the logos, fitrah,
the image of God, or Atman that shares in Brahman.

A prominent example of personalism is the American Declaration of In-
dependence. Warren failed to mention that all people are “endowed by their
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Creator” with unalienable rights. In eighteenth-century Anglo-American
political discussion, some people said human rights were alienable, that
they could be lost. This was one of the supposed moral defenses of slavery,
and it bears a resemblance to functionalist views of humanity. In direct con-
trast to this, Thomas Jefferson and his colleagues claimed that human rights
were unalienable, that they cannot be removed by a government, because
they were a gift from God.’ In this way of thinking, the value of a person is
not earned by any function or ability, and therefore the value of the person
cannot be lost. The dignity of a person is simply a gift.

A different kind of personalism is found in the writings of Soren Kier-
kegaard (1813-1855), the nineteenth-century Danish “father of existential-
ism.” In Sickness unto Death he writes,

“The gradations in the consciousness of the self with which we have hith-
erto been employed are within the definition of the human self, or the self
whose measure is man. But this self acquires a new quality or qualifications
in the fact that it is the self directly in the sight of God. This self is no longer
the merely human self but is what I would call, hoping not to be misunder-
stood, the theological self, the self directly in the sight of God. And what an
infinite reality this self acquires by being before God! A herdsman who (if
this were possible) is a self only in the sight of cows is a very low self, and so
also is a ruler who is a self in the sight of slaves - for in both cases the scale
or measure is lacking. The child who hitherto has had only the parents to
measure itself by, becomes a self when he is a man by getting the state as a
measure. But what an infinite accent falls upon the self by getting God as a
measure.”"

Kierkegaard claims that the value of the person is relational, that value is
given to the person by the relations in which one stands. Then, if all people
stand in some relation to God, whether conscious or unconscious, positive
or negative, that relation gives infinite value to the person. This value is a
gift independent of functions. Philosophically and theologically, Kierke-
gaard’s existentialism and Jefferson’s deism are very different from each
other, yet both see human dignity as a divine gift.

Even the rights of a convicted criminal are not lost; those rights are restricted.
Several of the people who signed the American Declaration of Independence con-
tinued to own slaves even after they publicly affirmed ethical principles that con-
demned slavery. This is a tragic example of the difference or even conflict be-
tween the professed beliefs and the practiced beliefs of a person or group of
people.

1 Quoted by Helmut Thielicke, Modern Faith and Thought, trans. Geoffrey W. Bromiley
(Grand Rapids: Eerdmans, 1990), p. 487.
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A different personalism comes from a German, Helmut Thielicke (1908-
1986), who wrote his treatises in reaction to the Holocaust and other
abuses of the Nazi era. He claimed that human dignity is always an alien
dignity that comes from outside the self and not from any ontological qual-
ities within the person, whether freedom, personality, responsibility, con-
science, or any other capacity. His reason for thinking this was his claim
that humans are relational entities, created by and for communication
with God and humanity. The image of God in man, he claims, does not have
to do with attributes or properties of mankind. “It has reference rather to
the alien dignity which man possesses by way of his divine prototype [Ur-
bild], that original which is present in Christ alone.”™ When he uses the
term “alien” to describe human dignity, he is following Martin Luther’s
terminology. Luther said we cannot be acceptable to God based on any in-
herent, internal goodness, or based on anything we do, but only based on
an alien, external righteousness credited to us as a gift. Thielicke claims
that our dignity, like our righteousness, has to do with “God’s remem-
brance of us,”*” not with something internal within humans. Because God
remembers humans, He speaks in creation and in Christ so that “The di-
vine address constitutes the person.”*

Even if some people are atheists, according to Thielicke, the fact that
God has spoken to humanity constitutes the dignity of every person so that
the value of each person cannot be lost. Even if many normal human func-
tions are lost, the dignity of the person is not lost, because it depends on
God’s remembrance of the person and God’s speech to humanity. If human
dignity is the result of God’s speech to us, that dignity bestows an im-
portant task, actualizing this discussion on the human side."

A personalist view of human dignity leads to different conclusions
about many dimensions of contemporary life than does a functionalist
view. Medical care, human rights, humanitarian aid, and personal safety
are some areas that look different if seen through personalist eyes. It

Helmut Thielicke, Theological Ethics, vol. 1, Foundations, trans. and ed. Wm. H.
Lazareth (Grand Rapids: Eerdmans, 1979) pp. 151, 152.

2 Ibid., p. 165.

1B bid., p. 164.

Ibid., p. 158. My mother-in-law was slowly dying of Alzheimer’s while I was stud-
ying functionalism. Such writers might not have seen her as human during her
final years. Yet she seemed to always respond to the smell of coffee when a relative
brought a cup. She was sometimes agitated in her final months; an Elder from her
church reported that her agitation was replaced by peace when he read from the
Psalms of David. Though some of her normal human functions were gone, she
seemed to still respond to the quiet Voice of Creation.
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should also be clear that functionalism is usually part of a materialist or
naturalist worldview, while personalism is usually part of a theist, deist, or
panentheistic worldview. Though there may be atheistic personalists and
theistic functionalists, those combinations of beliefs would provoke cogni-
tive dissonance.

It is said that among Western intellectuals, belief in God died in the
nineteenth century, and belief in humanity died in the twentieth century.
Contrary to the hopes of some, the death of belief in God did not lead us to
become superior beings; it contributed to seeing the weak as less than fully
human. The personalist alternative is not a narrow matter of religion or
faith. For centuries people have known that mathematics is the language
of the universe, and for generations we have known that DNA is the lan-
guage of life. My dog is what he is because these two languages, and maybe
more, make him what he is. But we humans are radically different from a
dog; we know that we are what we are because of the language of the uni-
verse, because of the language of life, and because of the messages in one
or more human languages that have shaped our consciousness. It is not a
big leap of faith to think that all of this, including my dog, us, and our many
human languages, is the result of another Voice that is far deeper than the
language of the universe, that is the source of the language of the universe.
If this Voice creates human dignity by speaking to humanity, the Universal
Declaration of Human Rights deserves far more attention than we have
given it so far.



Human Rights, Basic Rights, and the
Democratic Constitutional State

Thomas Schirrmacher

Human rights are truly peculiar. On the one hand no one can agree on a
common justification, and every detailed question leads to vehement dis-
putes, on the other hand they are almost the only thing which holds the
free world together. They even unite humanity if only by lip service. Ex-
cept for Saudi Arabia, Myanmar, Fiji, Tonga, Brunei, and the Vatican State,
all countries of the world label themselves as democracies with human
rights standards. And the Vatican is a global champion of human rights.

It used to be normal that conquering armies plundered, raped women,
and drove people from their homes. Now human rights organizations
painstakingly keep count when this happens, and the acts can be de-
nounced globally or even brought to an international court.! While it used
to be normal that children were seriously beaten and forced to work, today
they have individual rights, and the well-being of children means that de-
grading child rearing practices and child exploitation are prohibited, even
though the problem has not been eradicated.

People have always victimized, tormented, discriminated, enslaved,
raped, and killed other people. The oppression of religious freedom and
freedom of opinion, and the use of torture in war and in legal proceedings,
and the oppression of women, were standard for thousands of years.

Such types of human rights infringements reach from Hitler’s, Stalin’s,
and Mao’s millions of victims all the way to abusing one’s own children in
private, from genocide all the way to racist discrimination against occu-
pants in rental properties, from starving millions all the way to showing
favoritism to sons when it comes to education in large parts of the under-
developed world. The mere mention of human rights shows that people
are broadly aware of a standard by which such actions can be evaluated,
and “human rights” discussions are a way, albeit imperfect, by which this
evaluation is happening today.

1 Real improvements are possible. For example, up to 1900, there were approxi-
mately 100-150 people lynched in the USA every year, about one-half ‘black’ and
one-half ‘white.” By 1920 the number dropped to about 25 per year and beyond
that until lynching completely stopped around 1960.
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“Human Rights”

The human rights label is ingenious, and one can derive the most im-
portant characteristics of human rights from it.

e Human rights are universal. They simply apply to “people.”

e Human rights are individual since people exist only as individual
persons.

e They are, however, also social, since there is never only one person.
There are always people in society, and rights apply to everyone at
the same time.

o They are egalitarian because they are derived from what makes be-
ing human the same, not from what differentiates people or is con-
ferred upon them.

e Human rights exist prior to the state because being human precedes
everything else.

e Human rights are enforceable, i.e., they are not only observations,
appeals, or demands; rather, they are rights that can be enforced in
a court of law.

e They are indivisible because people themselves are indivisible and
people stand in the center; no political system or ideology is in the
center.

e They are inalienable (meaning they cannot be taken away from a
person) since an individual, even in the worst situation or as a crim-
inal, remains a human being.

Not all rights are human rights, and not every sensible demand for one-
self, for others, or for the community is automatically a human right.
Robert Aley names five criteria for differentiating between human rights
and other reasonable claims: 1. their universality, 2. their moral validity,
3. their fundamental nature, 4. their priority, and 5. their abstractness.

Two subdivisions of human rights are significant. The first divides hu-
man rights according to status, the second according to three generations
of rights.

2

Robert Alexy in Stefan Gosepath and Georg Lohmann, editors, Philosophie der
Menschenrechte (Frankfurt a/M; Suhrkamp, 1998), 246-254.
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The status doctrine regarding human rights

The status doctrine regarding basic and human rights is traceable to Georg
Jellinek’s 1892 book The System of Subjective Public Rights.?

Three relationships of individuals to the state regarding human rights

Status negativus: Rights of defense against the state (protection against
premature incarceration, protection against torture, protection against
unfair treatment on account of religion or worldview)

Status positivus: Rights which obligate the state to concrete action in ser-
vice to citizens, enabling participation in the life of the state or offering
ameasure of protection (e.g., legal protection via laws and a functioning
court system, a claim on maintaining the educational system)

Status activus: The right to participation in the state and society and co-
determination of the establishment of the state (e.g., the right to vote,
rights for individuals with handicaps, the right to education)

The Limburg Principles, developed in 1986 by human rights activists re-
lated to the UN, formulate a similar three-way split using other terms
which are also still used:

The state and its three duties

Duty torespect: The state is obligated to respect people and to refrain from
the infringement on rights.

Duty to protect: The state has to protect human rights from infringement
by others.

Duty to guarantee: The state has to ensure the comprehensive attainment
of human rights, i.e., that a society is created in which this occurs as well
as one in which offenders are punished.

Three generations of human rights

Scholars differentiate three generations of human rights. Historically,
they have prioritized one after the other.

The first generation, often called civil human rights, are above all
found in the UN’s International Covenant on Civil and Political Rights,

3 Georg Jellinek, System der subjektiven dffentlichen Rechte (Mohr, 1892).
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comprise the liberal rights of defense (e.g., freedom of the press, religious
freedom) over against the state and democratic co-determination rights
(e. g., the general right to vote). They are individualistically formulated.
They derive from the Enlightenment, were long counted as the only hu-
man rights, and were once the only human rights which were legally im-

plementable.

First generation human rights

Human dignity (as a starting point)

The right to life, freedom, and security of the individual
Prohibition against slavery and, more specifically, servitude
Prohibition against torture and cruel, inhumane treatment
The right to recognition as a person before the law
Equality before the law

The right to legal protection

Prohibition against arbitrary arrest or deportation

The right to a public trial before an independent tribunal
Presumption of innocence before the court

No conviction without an adopted law prior to the act
Protection of the private sphere of the individual

The right to freedom of movement (within the country and the
right to leave a country)

The right to asylum

The right to citizenship

The right to marriage and protection of the family

The right to own property

The freedom of conscience

The freedom of religion and freedom of belief

The right to freedom of opinion and freedom of expression

The freedom of association and assembly




Human Rights, Basic Rights, and the Democratic Constitutional State 31

The second-generation rights include commercial, social, and cultural ser-
vice rights as rights to claims and participatory rights. At this point it is no
longer the individual who is protected from the state. Rather, the state is
obligated to provide positive services which often apply to groups or com-
munities or which can only be realized in community, such as education,
labor, or maternity protection.

Second generation human rights in the UN’s 1966 International
Covenant on Economic, Social and Cultural Rights*

o The equality between men and women - Article 3

e The right to work - 6.1

e The right to freedom of choice of profession - 6.2

e The right to vocational guidance - 6.3

e The right to just and favorable working conditions - 7

e The right to an adequate wage - 7 a) 1)

e The right to equal pay for equal work - 7 a) i)

e The right to a reasonable means of subsistence (through work) -
7 a) ii)

e The right to safe and healthy working conditions - 7 b)

e The right to a limitation on working hours, periodic paid vaca-
tion, and remuneration for public holidays - 7 d)

e The right to form trade unions - 8.1

e The right to form trade union associations - 8.2

e The right to strike - 8.4

e The right to social security and social insurance - 9

e The right to the widest possible protection and assistance to the
family - 10.1

e The prohibition against forced marriage - 10.1

o The right to maternity protection - 10.2

e The right to paid maternity leave - 10.2

¢ Http://www.ohchr.org/en/professionalinterest/pages/cescr.aspx.
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The right to equal treatment and freedom from discrimination
(in particular due to ancestry) with special measures for the pro-
tection and assistance of all children and youth - 10.3

The right to protection against the economic and social exploita-
tion of children and youth - 10.3

The right to a minimum working age for children - 10.3

The right to an adequate standard of living, including the right
to housing - 11.1

The right to protection from hunger and, together with 11.1 sen-
tence 1, the right to adequate nourishment - 11.2

The right to the highest attainable standard of physical and
mental health - 12.1

The right of every individual to medical services - 12.2 d)
The right to education - 13.1

General compulsory primary education and the right to free pri-
mary school education - 13.2 a)

The right of general access to secondary education - 13.2 b)

The right of general equal access to higher education for every-
one-13.2¢)

The right to free education, in particular a prohibition on the in-
troduction of tuition fees - 13.2 ¢)

General compulsory school attendance and the right to free edu-
cation - 14

The right to participate in cultural life - 15.1

The right to participate in scientific advancement and its appli-
cation - 15.2

Copyright law - 15.3

The freedom to conduct research - 15.4

It used to be that first and second-generation human rights were strictly
distinguished from each other. Today one would probably not - as in
1966 - formulate the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights
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separately. If written today they might be combined. The common distinc-
tion is no longer as convincing as it was. The first generation does not only
serve to defend against the state (religious freedom presupposes more
than that the state only undertakes nothing against religion). Rather, the
character of the second generation, that the state undertakes something
positive, is something which also turns up in the first generation (e.g.,
maintaining jurisdiction to prevent unjustified incarceration or torture).
And the second generation also often contains an element of resistance
(e.g., contains the protection of one’s mother tongue and protection
against an overpowering state language).

Third-generation human rights are new and still disputed. They en-
compass no individual rights but rather collective rights of the people and
are primarily a claim by countries of the global South. Here one hears that
rich countries should guarantee poor countries that they will protect the
environment and guarantee peace, a just sharing of nature and culture,
and the enablement of development. This right to develop is the most im-
portant but also the most disputed third generation right. As early as 1981,
the Banjul Charter, the human rights charter of the African Union, placed
human rights on an equal footing next to the rights of people groups.

The Africa representative for the German Federal Government and for-
mer representative on human rights Glinther Nooke wrote: “Since the Vi-
enna Human Rights Conference in 1993, however, the indivisibility of and
equality between all human rights, including collective rights, has been
alleged by the UN in a quasi-official manner. What was politically negoti-
ated against the convictions of Europeans and North Americans has, in the
meantime, become political correctness among us. According to rational
thought, it quickly becomes clear that there are differences among the 30
articles of The Universal Declaration of Human Rights and other rights.
One cannot truly speak about the equality of the right to life, the absolute
prohibitions against torture and slavery and freedom of expression and
religion, on the one hand, and the right to periodic paid vacation, on the
other hand. For that reason, the catalog of what we label human rights,
which should apply to every individual person everywhere in the world,
should not be continually expanded. What is important is the global im-
plementation of a minimum standard regarding elementary human
rights ... Not everything which is well-intentioned or which can be seen as
a sensible political goal should be labeled a human right. Human rights are
neither state goals nor do they replace concrete political concepts on bat-
tling poverty.” “I am decidedly not of the completely politically correct
opinion: Aside from civil liberties and political rights to co-determination
as first generation and social, economic, and cultural rights as second
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generation rights, so-called third generation human rights are ruled out
as genuine human rights. Unfortunately, the grounds for a decision in the
United Nations has been different, and that only makes the entire question
more complicated. Whoever allows a collective to be the repository of hu-
man rights creates a completely different class of rights for which the cen-
tral notion of universality becomes meaningless.” This especially applies
if countries such as Iran or North Korea invoke these arguments.’

In contrast with Nooke, in his 1995 address to the UN, Pope John Paul
11 called the rights of nations “human rights fostered on the specific level
of community life”® He mentioned for instance the right to one’s own lan-
guage and culture. A question arises, however: Does that only apply to the
majority or does it also not first apply to the individual and to the minor-
ity? Is it not the individual who decides which tradition he wants to belong
to and which language he wants to speak? And who is the legal entity when
it comes to third generation rights? Who represents the people? Their rul-
ers, which means, perhaps those who often trample upon first and second
generation human rights? Do different states have obligations to assist
each other? As a moral claim, indeed, third generation rights make a de-
gree of sense, but can they be construed as legal and enforceable rights?
And who would monitor this on a permanent basis? The UN?

5 Nooke has also wisely commented, “Hold fast to the idea of universally valid, in-
herent human rights and the search for opportunities and justification, and do not
disturb more than necessary the development of independent cultural spheres or
arrogantly ride roughshod over developed traditions. In the process, it is always
to be kept in mind how important community is and in particular how important
the family is when it comes to also stabilizing societies (states) through ‘unwritten
law’ and not solely to not trust the indispensable legal order as the sole form of
order.” Giinther Nooke, Georg Lohmann, and Gerhard Wahlers, editors, Gelten
Menschenrechte (Verlag Herder, 2008), 37.

¢ Address of His Holiness John Paul II at the Fiftieth General Assembly of the United
Nation, October 5, 1995, paragraph 8. http://www.vatican.va/holy_father/john_
paul_ii/speeches/1995/october/documents/hf_jp-ii_spe_05101995_address-to-
uno_en.html.
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Antecedent to the state

Who would want the German Parliament to reconsider every year which
rights citizens receive for the year and which not? Behind the obvious an-
swer lies a basic understanding that human rights only function when they
precede the state, when they are present prior to the advent of the state.
The state protects them, but the state does not create them. It has to formu-
late them within its legal system, flesh them out, and make them enforcea-
ble, then assert and preserve them with its monopoly on the use of force.
However, the state cannot create or discover human rights. The state has to
establish a balance between human rights when they collide, and it has to
clarify concrete details. But for all that, the dignity of the individual is invi-
olable, i.e., it exists long before the state enters the picture. That is different
from the communist understanding, as for example, the communist under-
standing found in the German Democratic Republic (the former East Ger-
many). People’s rights there were specifically conferred upon the citizens
by the state, and the collective had priority over the individual.

Former Czech President Vaclav Havel wrote: “... the glory of the nation-
state as a climax of the history of every national community and the high-
est earthly value-in fact the only one in whose name it is permissible to kill
or which is worth dying for-is already past its culminating point ... gener-
ations of democrats [and] the horrible experience of two World Wars ... are
gradually bringing the human race to the realization that a human being
is more important than a state. ... I am not fighting here against the insti-
tution of the state as such. ... I am talking about something else. I am talk-
ing about the fact that there is a value which ranks higher than the state.
This value is humanity. The state, as is well known, is here to serve the
people, not the other way around. If a person serves his or her state such
service should go only as far as is necessary for the state to do good service
to all its citizens. Human rights rank above the rights of states. Human lib-
erties constitute a higher value than state sovereignty. In terms of inter-
national law, the provisions that protect the unique human being should
take precedence over the provisions that protect the state.”

! Vaclav Hével. “Mensch, Staat und Gott,” Die Welt dated March 7, 2000, p. 8.
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Basic rights

The state is bound to human rights which precede it, but simultaneously
human rights depend on the constitutional state. It is only through the
state that - expressed in legal terms - human rights become concrete
basic rights, meaning rights that are foundational for a legal and political
system.

Article 1 of the German Foundational Law (constitution) illustrates the
transition from human dignity via human rights to state guaranteed basic
rights: “(1) Human dignity shall be inviolable. To respect and protect it
shall be the duty of all state authority. (2) The German people therefore
acknowledge inviolable and inalienable human rights as the basis of every
community, of peace and of justice in the world. (3) The following basic
rights shall bind the legislature, the executive and the judiciary as directly
applicable law.”

Basic rights are those human rights which are anchored in the consti-
tution or legislation and are enforceable. They apply only to those people
embraced by the law. Thus, German citizens have human rights which can
be claimed on the basis of the first articles of the German Foundational
Law but are likewise found in the European Convention on Human Rights.
Many of the basic rights in the Foundational Law, however, also expressly
apply to all people residing in Germany or even all people in the world.
Thus, the freedom of assembly applies primarily to German citizens,
whereas the prohibition against torture applies to everyone everywhere,
especially, for instance, to those whom German armed forces might con-
front in overseas assignments.

It may be that for reasons of international law a country has to guaran-
tee human rights which it does not guarantee as basic rights, for instance
in relation to individuals who are not citizens (refugees, individuals seek-
ing asylum, citizens of other countries). Alternatively, it may be that that
state’s basic rights are too limiting or even omit certain human rights
which, hopefully, a high court is prepared to protect.

The constitutional state

“The protection of human rights is linked to the existence of the monopoly
on the use of force controlled by a constitutional state.”

Z Aus Gottes Frieden leben; fiir gerechten Frieden sorgen: Eine Denkschrift des Rates der
Evangelischen Kirche in Deutschland (Giitersloh: Giitersloher Verlagshaus, 20072), 60,
Nr. 89; www.ekd.de/download/ekd_friedensdenkschrift.pdf.
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Indeed, the following must be said loud and clear: fighting crime is hu-
man rights protection, and the police and the judicial system are a constitu-
tional state’s largest human rights protection organizations! Human rights are
thus clearly dependent upon a functioning, autonomous, and just judicial
system. Certainly, there is not only the necessity for a just system of courts
which a state can in turn guarantee. Rather, the most important axioms of
law for the state are human rights themselves.

Judicial human rights connected with old axioms of law

o Effective judicial legal protection in the case of an infringement
of rights

e The right to a fair trial before an independent court with judges
bound to adhere to the law

o The right to be heard before a court (audi alteram partem or au-
diatur et altera pars)

e No penalty without the existence of a prior act of law (nulla
poena sine lege)

e Presumption of innocence until proven otherwise (in dubio pro
reo)

Democracy and human rights

On the one hand, the concept of human rights, with its foundational con-
cept of freedom, presses itself upon free democratic constitutional states
as an ideal. Democracies around the world appear to be best able to protect
human rights, even if this is not automatic. “Just how closely basic rights
and democracy are interrelated is shown by a countercheck: As far as is
observable, there is no other political system that not only theoretically
guarantees basic rights but rather achieves them in individual cases. There
are also basic rights catalogs in non-democratic countries. However, only
in democratic systems are there independent courts and effective protec-
tion of basic rights.”

This is also true historically. “It is not by chance that the first basic
rights catalogs appear in the first democratic constitutions in modernity.
Both - basic rights and democracy - developed as a demarcation from
forms of governments which did not guarantee these elements. In part, as

3 Grundrechte (Bundeszentrale fiir politische Bildung), 13.
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far as the history of the development of ideas is concerned, there was no
differentiation made at all between individual legal content and political
say by the people.”

In short: human rights require a democracy for them to be cast into
concrete basic rights and a functioning constitutional state. However, they
stand above democracy and need no democratic legitimization for their
justification. They do, however, need democracy for their implementation.

On the other hand, that means that the concept of human rights also
limits democracy. Indeed, modern democracies derive their legitimacy
from protecting human rights and for this reason lose their legitimacy if
they trample upon human rights.” A government that claims to be a de-
mocracy but does not protect basic human rights, including freedom of
religion and freedom of speech/press, is not a proper democracy.

Human rights place democracy in restraints! Or positively: A demo-
cratic constitution defends substantive human values, not only a process
of electing a government. Basic rights are, for example, the unalterable
core of the German Foundational Law, while the concrete form of gov-
ernment is changeable. Thus, the office of the President could theoreti-
cally be abolished, or - and this is long since no longer only theoretical -
the President could be directly elected by the people, instead of being
elected by the German Federal Convention. The Bundestag (the German
federal parliament) could be elected every two years (instead of the cur-
rent practice of elections every four years), and the Bundesrat (the Ger-
man Federal Council) could receive entirely other rights - always provid-
ing that there are corresponding majorities. But torture, on the other
hand, cannot be reintroduced even if all members of the Bundestag to-
gether with the Bundesrat and a referendum each resulted in a 100% vote
in favor of it.

“Basic rights and democracy do not comprise a contradiction for our
present day understanding of democracy. On the contrary: It is precisely
basic rights which ensure democracy. On the one hand, this is because
according to our understanding, together with state principles such as
the rule of law and the separation of powers, the prevention of an unlim-
ited dictatorship of the majority serves to legitimate a form of the state
in the first place. On the other hand, however, it is because democracy
without basic rights would hardly function. Democracy is not a result but
rather a process. Continual discussion is a part of democratic societies,

¢ Grundrechte (Bundeszentrale fiir politische Bildung), 13.
> See in particular Frank I. Michelman in Brunkhorst, Kohler, and Lutz-Bachmann,
editors: Recht auf Menschenrechte (Suhrkamp, 1999), 52-65.
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and it is ensured through rights such as the freedom of opinion, the free-
dom of the press, and the freedom of assembly. Besides, majorities always
have to be re-determined.”

Limitations on human rights?

Can human rights be limited? “There are a number of particularly im-
portant human rights, such as the prohibition against torture or against
slavery, which apply absolutely and can never be limited. Other human
rights, on the contrary, allow for limitations under certain objectively
qualified and legitimate reasons. In a democratic society, the allowed aims
of intrusion can be the maintenance of national security or public order,
the prevention of punishable actions as well as the protection of health, or
of the rights and freedoms of others. This intrusion may not be arbitrary,
however. It has to occur upon a statutory [legal] basis, be well founded,
and respect the principle of commensurability. Thus, for example, the
right to assemble can be limited if there are concrete indications that those
assembled will commit acts of violence. There is also the basic possibility
of limiting certain political activities of foreigners ...”’

Article 19, Paragraphs 1-2 of the German Foundational Law read: “In-
sofar as, under this Basic Law, a basic right may be restricted by or pursu-
ant to a law, such law must apply generally and not merely to a single case.
In addition, the law must specify the basic right affected and the Article in
which it appears. (2) In no case may the essence of a basic right be af-
fected.”

Do human rights also apply in emergencies and in times of crisis? What
again applies here is that there are rights which can never be limited, for
instance the prohibition against torture or slavery. These are what are la-
beled “inalienable” rights, in contrast with “alienable” rights that may be
limited or even lost (alienated) under certain circumstances. In declared
emergencies, of which war is the most significant, but also in the case of
natural catastrophes the state may not only limit human rights but rather
carry out “deviations.” The UN International Covenant on Civil and Politi-
cal Rights likewise contains an emergency clause in Article 4.2, as does the
European Convention on Human Rights in Article 15. For times of war, hu-
manitarian international law was established. It protects the civilian pop-
ulation and regulates dealing with captured combatants.

¢ Grundrechte (Bundeszentrale fiir politische Bildung), 13.
7 Menschenrechte (Politik und Unterricht, Heft 2/2005; http://www.politikundunter
richt.de/2_05/menschenrechte.htm), 7-8.
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The significance of non-governmental participants!

If one emphasizes the significance of the state, in particular of the consti-
tutional state, and if thereunder the important role of the associations of
states, such as the UN and the Council of Europe is depicted, it is at the
same time important to speak to the important role of civil society and of
non-governmental organizations (NGOs) of all types, without which many
states and even the UN would not have come to be..

The anti-slavery movement was the first large-scale movement in
which the civilian population set something in motion and finally imple-
mented what rulers in politics, commerce, and the church did not previ-
ously have on the agenda. Beginning with Evangelicals in England who
were initially lacking in influence, then spreading to many others in Great
Britain and the USA, attention was drawn to the issue by collecting lists of
signatures, songs (“Amazing Grace”), books (Uncle Tom’s Cabin), rank and
file committees, buttons, sugar -free days, and much more. “Ultimately,
every effort for human rights in the modern world has its origin in the
campaigns for the abolition of the slave trade and slavery.”®

To the present day, globally successful campaigns for human rights
proceed similarly and have been able to repeatedly register significant
successes. Thus, global protest and worldwide-networked NGOs against
landmines, along with their umbrella organization International Cam-
paign to Ban Landmines (ICBL), managed to get the UN to adopt a ban on
anti-personnel landmines under international law in Ottawa in 1997.° Over
150 countries have acceded to the landmine ban convention, but unfortu-
nately there are a number of countries, such as the USA and China, which
have not yet done so. The German armed forces destroyed their anti-per-
sonnel mine inventory prior to Germany signing the agreement. The ICBL
received the Nobel Peace Prize for its efforts. Similar thanks are due to
NGOs for the convention for handicapped people which the UN issued in
2006. Additionally, classical human rights NGOs, such as Amnesty Interna-
tional, Human Rights Watch, the International Society for Human Rights
(started in Germany), and the Society for Threatened Peoples, use case-
work to publicize offenses largely against first-generation rights.

Michael Ignatieff, Die Politik der Menschenrechte (Hamburg: Europdische Verlagsan-
stalt, 2002), 37.

°  The use of landmines makes it almost impossible for an army trying to follow tra-
ditional just war ethics to implement the moral principle of proper discrimination
(between combatants and non-combatants) in bello.



The history of human rights
Thomas Schirrmacher

For a long time, a line linking civil rights and liberties in earlier centuries
with modern human rights was frowned upon. The current history of hu-
man rights was then seen to begin with the French Revolution at the end
of the 18" century, even leaving out the simultaneous independence of the
United States of America. As a result, the centuries-long pre-history of hu-
man rights was neglected.

Strictly speaking, the most famous historical human rights declara-
tions were limited in topic. It was not until after a long process that the
declaration in France (1789) applied to Protestants, and it did not include
women at all - a corresponding and very good declaration of women’s
rights was rejected by the revolutionaries, and its author was executed in
1793. Women’s voting rights were first introduced in France in 1944! The
United States Bill of Rights (1791) also overlooked women, and it even
overlooked Indians and slaves.

Whoever is looking within history for a fully developed concept of hu-
man rights and its legal practice, one which applied invariably to every
individual, will not strike upon much prior to World War II. Even rights
which are taken for granted today, such as children’s rights, rights for per-
sons with disabilities, or the right to drinkable water, only developed over
the course of the decades after the war.

Historically, the concept of human rights fed on several large streams.
They brought together ideas without which this notion would not have
originated, nor would it have had such a massive effect. The discussion of
the history of human rights can be accused of being too centered on the
terms used, on individual topics, or even on substantive historical events
and texts, but not keeping an eye on the entire picture. The German Fed-
eral Agency for Civic Education described this situation well:

“When it comes to the theoretical understanding of basic rights to which all
people are entitled, there are at least basic approaches which are found
among the Greek and Roman philosophers of antiquity, for instance among
the adherents of the Stoics and Sophists. However, Plato (427 - 347 B. C.),
Aristotle (384 - 322 B. C.), and Cicero (106 — 43 B. C.) also dealt with this issue.

When it comes to statutory foundational rights, this history can be
traced back at least to the Middle Ages. The best-known example is the Eng-
lish Magna Carta, which dates from 1215. This ‘great charter of liberties’
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made feudal law against royal despotism statutorily valid, and it bound en-
croachments upon the life and property of free men - of that part of the
population which was able to assert itself against the king - with a statutory
basis.

However, what we understand to be basic rights or statutory rights for
every individual or every citizen, thus a combination of both developments,
is much younger. The development goes hand in hand with the development
of civil constitutional states found in modernity.”?

Ironically, the abolishment of torture began with the Inquisition, which
attempted to limit torture and to impose the rule of law. It became more
concrete in 1754 when Friedrich the Great abolished it in the army and in
the judiciary system. It flows via the UN’s 1984 Convention Against Tor-
ture into its modern expression. The development sequentially inter-
sected with other general and special developments having to do with
human rights. However, it nonetheless retains its independent course,
which was not inextricably linked with human rights as such until after
World War II.

Component examples of the concept of human rights and particular
human rights which have their own history

e Human dignity, the dignity of women, anti-racism

e The rule of law, the right to due process, the opportunity to seek
remedies via international courts

e Democracy, the right to vote, universal suffrage, women’s suf-
frage

e The constitutional state, human rights catalogs, constitutional
jurisdiction

e Human rights for blacks, Jews, Indians, and natives

e Constitutions, the binding of rulers to law and order

e The right to resist, the monarchomachs, social contracts

e Natural law, universal ethics, Kantian ethics

e The separation of church and state, religious freedom

e Women'’s rights, rights of the disabled, children’s rights

! Grundrechte (Bundeszentrale fiir politische Bildung), 4.
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e Prohibition against torture, prohibition against medical experi-
ments

e Limitations on martial law, protection of the civilian population,
the Red Cross

This diverse historical background for human rights protections is also
seen in current political parties and theories. Classical liberalism, with its
strong emphasis on individual liberties and the right to be different, be-
longs to the history of human rights, as does socialism with its strong em-
phasis on collective responsibility and social and economic participation
rights. Conservative traces are found in the rights surrounding marriage;
traces of progressivism are found in the punishment of rape within mar-
riage, which ultimately protects the same values.

If we choose the parties represented in the German Parliament, or bet-
ter yet the political currents which they represent, we must notice this: At
some point in history each current has participated in oppression, but
each current has also contributed a vital element to the development of
thinking with respect to human rights.

The Middle Ages

Many place the beginning of the history of human rights in the year 1215
with the English Magna Carta. This was a situation where subjects - even
if it is only a small portion of them - establish an agreement with the gov-
ernment for concrete liberties which are legally binding.

A short time later, in a mixture of Greek philosophy and Christian the-
ology, the most significant medieval theologian, Thomas Aquinas (1225-
1274), unmistakably justified human dignity through the endowment of
reason and the freedom of the individual. Some find roots of human rights
theory in his theology of law.

In 1552, the Dominican Monk Bartholomew de Las Casas spoke of the
“principles of the rights of people” when he denounced the oppression of
Peruvian natives through slavery and exploitation. The pope himself said
he was correct as far as the contents of his arguments were concerned,
even though the Catholic colonial powers still asserted themselves. Here,
for the first time, the dignity and rights attached to being a person appear
to stand above all forms of government.



44 Thomas Schirrmacher

The “Stepchildren” of the Reformation — Christianity
and the Enlightenment

It was in the middle of the 17" century that for the first time demands for
religious freedom, freedom of conscience, freedom of the press, and gen-
eral voting rights for men were heard from the radical wing of Protestants
in England. Michael Farris conducted a comprehensive examination of the
early sources of religious freedom, among them countless sermons and
tracts.” After Sebastian Castellio, a student of Calvin, argued the case
against John Calvin for a rather rudimentary form of religious freedom,
one finds the first known tract calling for complete religious freedom by
the English Baptist Thomas Helwys® (1550-1616) in 1611. After that, in 1614,
one finds a second tract by the Baptist Leonard Busher.* The thought then
spread among Baptists and other dissenters in England, the Netherlands,
and then North America. It was the Baptist and spiritualist Roger Williams
(1604-1685), who co-founded the first American Baptist congregation with
a congregational structure (in which all members enjoy equal rights and
elect the leadership and pastor) in 1639, who also called for complete reli-
gious freedom in 1644.° In 1647 the Rhode Island constitution was estab-
lished as the first with complete separation of church and state along with
religious freedom - even for Jews and atheists - although Williams was a
friend of Christian missions. Slavery was already abolished in 1652 in
Rhode Island. In 1663, the mini-state of Rhode Island became independent
of Great Britain and with that became the first state on earth with a dem-
ocratic constitution. Even though there was no universal suffrage, most
men were able to vote. (It was not until 1842 - still very early - that uni-
versal suffrage was offered, even for African American men, and in 1917
women’s suffrage followed.) Rainer Pritorius describes it aptly: “It is not
despite the fact but because of the fact that he was deeply religious that
Roger Williams called for a separation of politics and religion.”

2 Michael Farris, From Tyndale to Madison (Nashville, TN, USA: B & H, 2007).

3 Thomas Helwys, A Short Declaration of the Mystery of Iniquity (London: on vellum,

1611; reprint: London: Kingsgate Press, 1935).

Leonard Busher, Religious Peace (Amsterdam: on vellum o. V., 1614, London: Sweet-

ing, 1644).

Roger Williams, The bloody tenent, for cause of conscience (London: n.p., 1644); by the

same author, The bloody tenent yet more bloody (London: n.p., 1652); by the same

author, Christenings make not Christians (London: n.p., 1645).

¢  Rainer Pritorius, In God We Trust: Religion und Politik in den USA (Miinchen: Beck,
2003), 35.
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The Protestant philosopher of religion Ernst Troeltsch” defended the
idea that human rights are owed not to the Protestantism of established
churches but rather to free churches in the new world, including sects and
spiritualists - from the Puritans to the Quakers. “What we have here are
the stepchildren of the Reformation having their hour in world history af-
ter all.”® This discussion, which arose with the reception of Max Weber’s
thought, has been completely revived in recent times. Today we would cer-
tainly add more clearly that other religious minorities also played im-
portant roles. For instance, one only has to think of the central role of Jew-
ish philosophers.

In any case, what one saw in the states that became the USA was reli-
gious freedom and freedom of conscience, along with separation of church
and state. These advances were won by men of deep religious belief, such
as the spearheads Williams and Penn. The hard-won liberties, religious
freedom, freedom of conscience, and separation of church and state, were
united with the expanded drafts of constitutional states (initially without
religious freedom) of the Puritans and other Reformers. These liberties
were also united with the democracy of Enlightenment and deist politi-
cians who took pious guidelines and translated the ideas into secular law
for application in geographically expansive countries.

Alexis de Tocqueville (1805-1859), in his famous work Democracy in
America, defended the idea that deeply religious, mostly Reformed move-
ments entered into an inseparable symbiosis with Enlightenment points of
view.? For instance - to mention only one example - there is John Locke
(1632-1704), an Enlightenment philosopher coming from Puritanism.' As
far as the emergence of democracy is concerned, the interplay of Christi-
anity and Enlightenment functioned with significantly less friction in
America, while in Europe it was left standing only after numerous and even
violent conflicts. This continues to have its aftereffects and explains to the
present day, at least in part, the lack of understanding between the United
States and Europe.

7 Comp. Friedrich Wilhelm Graf, “Puritanische Sektenfreiheit versus lutherische

Volkskirche: Zum Einfluss Georg Jellineks auf religionsdiagnostische Deutungs-

muster Max Webers und Ernst Troeltschs,” Zeitschrift fiir Neuere Theologiegeschichte

9(2002): 42-69.

Ernst Troeltsch, Die Bedeutung des Protestantismus fiir die Entstehung der modernen

Welt (Miinchen/Berlin: Oldenbourg, 1911), 62.

°  Alexis de Tocqeville, De la Démocratie en Amérique, 2 vols. (Paris: Gosselin, 1835,
1840); in addition Manfred G. Schmidt, Demokratietheorien (Wiesbaden: Verlag fiir
Sozialwiss., 2008¢), 113-131.

10 Tocqueville, 57-65.
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Either way, every mono-causal explanation is out of the question. The
Enlightenment would not have led to democracy if it had not been able to
revert to certain Christian concepts in Western culture, nor would Chris-
tianity have changed its political ethics without the Enlightenment, in-
cluding its comfortable position of an alliance between throne and pulpit.

The Enlightenment

Many Enlightenment philosophers contributed to the developing idea of
human rights and their inclusion into the legal structure and the idea of
the state, for example, the Germans Samuel Pufendorf and Immanuel Kant,
the Englishmen Thomas Hobbes and John Locke, and the Frenchman Jean-
Jacques Rousseau.

Samuel Pufendorf (1632-1694) is the first among the Enlightenment
thinkers who counted human dignity (Latin: dignatio) as part of the natu-
ral state of humankind, whereby all people are free and equal. He stated:
“The individual has the highest level of dignity because he has a soul
marked by the light of reason, through the ability to judge things and to
freely decide, and his being versed in many arts.”

“Towards the end of the 17* century, John Locke formulated his classi-
cal liberal theory of the state which was marked by Christian as well as
Enlightenment and natural rights motives. His theory made the legitimacy
of state rule dependent upon the protection of inalienable rights - life, lib-
erty, and property. In the case of massive infringement of these founda-
tional rights, Locke saw violent resistance as legitimate under certain cir-
cumstances. One hundred years later American settlers implemented
Locke’s theory of the state. In the battle against state tutelage by the Lon-
don Houses of Parliament, efforts were above all directed against unduly
claimed sovereignty on the part of the royal executive.”"

In particular, I would mention the German Immanuel Kant (1724-1804)
and his justification of the state under the rule of law. The sole human
right from which all others are derived is freedom, which means moral
agency. It does not emerge from the nature of humankind or from a natu-
ral law. It is a law of reason independent of all historical, cultural, social,
and religious conditions. The state is legitimated through its assurance of
civil rights and liberties and finds its central task therein. The state cannot

I Heiner Bielefeldt, “Menschenrechte: Universell giiltig oder kulturell bedingt?” in
Daniel Bogner and Stefan Herbst, editors, Man hért nichts mehr von Unrecht in deinem
Land: zur Menschenrechtsarbeit der katholischen Kirche (Bonn: Publication Series
Gerechtigkeit und Frieden 100; Deutsche Kommission Justitia et Pax, 2004), 19.
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question human rights without questioning itself. The sole inconsistency
thereto is that Kant rejected the right to resist states which massively in-
fringe upon civil rights and liberties.

What was decisive during the Enlightenment was that the differences
between people —for instance between the aristocracy and farmers - was
no longer seen as inherent and immutable but rather as man-made. For
that reason, there was no allowance for inferences to be made regarding
supposedly different levels of dignity.

The consequences of World War Il

How could the idea of human rights make history and make our world take
a turn for the better? This is asked because the types of human rights in-
fringements are legion: Without the global enforcement of human rights
on national, regional, and global levels, everything would surely look
much, much worse. It was the horrors of World War II, Hitler’s gruesome-
ness, and the brutality of the Japanese, but also that of Mussolini, Stalin,
and others, which advanced the topic of human rights into the center of
world interest. That is the only explanation for the UN’s using the topic as
its legitimization and for Germany’s Fundamental Law’s codifying such
principles in a manner such that even a 100% majority in the Bundestag is
not allowed to abolish it.

World War II and the regimes of Hitler, Stalin, and others, drove grue-
someness and human rights violations to sad extremes: Among the 60 mil-
lion fatalities, there were 6 million Jews who were exterminated in an in-
dustrial manner. This has been burned into the world’s conscience since
1945, whereby the killing of Roma and Sinti, homosexuals, priests, and
nuns in the Holocaust was only recently more broadly recognized. In ad-
dition to that, there were millions of dispossessed people during and after
the war and innumerable victims of rape and other forms of humiliation.
The atom bomb dropped on Hiroshima opened the world’s eyes to the pos-
sibility that things could get much worse. And the world did not find tran-
quility after 1945. Millions were dislodged. In India, hundreds of thousands
of Muslims and Hindus died through the partitioning of India and Pakistan,
and the Cold War led to large numbers of political prisoners. Colonies sank
into wars of liberation and civil wars.

It was in the middle of World War II that a global discussion on human
rights began, and the number of publications increased. From 1939 to 1950,
the British writer H. G. Wells published important books and collections of
texts including a “World Declaration of the Rights of Man.” In the face of
Hitler’'s Germany, US President Franklin Roosevelt emphasized that
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freedom has four footings: the freedom of speech and expression, the free-
dom of belief, the freedom from fear, and the freedom from want. He ini-
tiated the founding of the United Nations in the hope that a repeat of such
a catastrophe could be prevented. It was President Roosevelt’s wife, Elea-
nor Roosevelt, who, after President Roosevelt’s death, exercised determin-
ing influence on the development of The Universal Declaration of Human
Rights.

The Nuremberg Trials against Nazi leaders and the corresponding To-
kyo War Crimes Trials against the Japanese army leadership did the rest.
This was the first time that rulers were not condemned based on the law
of their own country. Rather, they were jointly condemned by judges from
several countries on account of crimes against humanity. They were thus
condemned based on a morally accepted international law that was not in
existence in written form.

Mary Ann Glendon meticulously researched the history of the emer-
gence of the Universal Declaration of Human Rights and the role played by
Eleanor Roosevelt (1884-1962) as the chairperson of the Human Rights Com-
mission (1946-1951) which developed it. During the period of her husband’s
administration, Roosevelt was an active journalist and women’s rights ac-
tivist. President Harry Truman delegated the widow of his predecessor to
the UN’s General Assembly from 1945-1953, where she left an invaluable
legacy for the world. Alongside this, Charles Malik (1906-1987), who was
born Greek Orthodox and was a Lebanese diplomat, was named deputy for
the other members of the Human Rights Commission. He was an existen-
tialist philosopher who had been educated in Germany and the US.

The Universal Declaration of Human Rights

The General Assembly of the United Nations adopted The Universal Decla-
ration of Human Rights on December 10, 1948. Initially it did not have a
binding character for anyone, but it has long become the moral point of
reference for global human rights activism. It is stated herein that all peo-
ple possess the same dignity (Article 1) and that every form of discrimina-
tion on the basis of race, skin color, gender, language, religion, and politi-
cal conviction is prohibited (Article 2). Every individual has the right to life
and liberty (Article 3), for which reason slavery and human trafficking (Ar-
ticle 4) as well as torture (Article 5) are forbidden. Every individual has the
human right to be treated equally before the law and the judge in a court
of law, and may only be condemned by a court only on the basis of a pre-
viously issued law after a legal hearing (Articles 7-11). Every individual has
the right to emigrate and to freely choose his place of residence (Article
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13) or to seek asylum in another country (Article 14). Every individual has
the right to freely choose a marital partner, and the family is to be pro-
tected by the state and society as the “natural and fundamental group unit
of society” (Articles 16 and 26). What follows is the right to property (Arti-
cle 17), the right to freedom of thought, conscience, and religion, for which
reason the individual may also change his or her religion (Article 18), the
right to the freedom of opinion and expression, and to the free flow of in-
formation (Article 19), the rights to assembly and association (Article 20),
and the right to enjoy universal voting rights (Article 21). Every individual
has a right to social security (Articles 22, 25, 28), work with fair pay (Article
23), and education (Article 26).

In its early days, when the UN placed human rights in the center by
placing them in its charter and in the Universal Declaration of Human
Rights, this only worked by leaving things at the level of declarations
which were not legally binding. Who would have thought at that time that
the toothless tiger of the Universal Declaration of Human Rights would be-
come the moral standard of the world?

Thus, the Universal Declaration of Human Rights formulated a com-
plete form of equality between man and woman, even though this had not
yet been applied in the legislation of any member nation in 1948.

“The Universal Declaration of Human Rights is a success story. The core
of the notion of human rights is the question of universality. Whoever rel-
ativizes the universal application goes against the idea of human rights.
Human rights apply universally, or they do not exist at all. Human rights
exist prior to the state. They are moral, inalienable rights, which each in-
dividual person possesses, independent of his background, his physical
and mental faculties, and the circumstances under which that individual
lives. In the Universal Declaration of Human Rights one reads the following
in Article 1: ‘All human beings are born free and equal in dignity and
rights. Everyone is entitled to human rights, if only because that individ-
ual is a person.”"?

2. Nooke, “Wie wir die Menschenrechte ...”.






